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OPI NI ON:
MEMORANDUM

VWALDMAN, J.
Novenber 17, 2000
Background

This is a consunmer class action. The essence of plaintiff's allegations is that
defendant M dland engaged in the forced placenent of hazard insurance through
agenci es owned by affiliates for residential properties with nortgages serviced by
M dland and debited the affected nortgagors' escrow accounts in the anpunt of
excessive and unauthorized premuns charged by the affiliates which received
conmi ssions for these placenents.

Plaintiff has asserted an array of clains including breach of contract, breach
of a duty of good faith and fair dealing, fraud, unfair trade practices, and
violations of the federal Fair Debt Collection Practices Act and the civil R CO
statute. Each claim however, is predicated on the alleged inpropriety of the
chal  enged practice. The court has subject matter jurisdiction pursuant to 28
UusSC &8 1331 [*3] & 1367(a).

The proposed class consists of those nmortgagors for whom Mdland force placed
such insurance over the past twenty years. The class is divided into three
subcl asses reflecting the time periods in which the insurance was obtained and the
pendency or non-pendency of premum assessnents, as sone policies were flat-
cancel | ed.

Subcl ass | includes class nenbers for whom | ender placed i nsurance was obtai ned
bet ween February 1, 1991 and Septenber 30, 1999 who, as of Septenber 30, 1999, had
a net lender placed prem um assessnment. Subclass Il includes class nembers for

whom | ender placed insurance was obtained between February 1, 1991 and Septenber
30, 1999 whose insurance was cancel ed and who, as of Septenber 30, 1999, had no
net |ender placed prem um assessment. Subclass |1l consists of class nenbers for
whom | ender placed insurance was obtained between June 17, 1979 and January 31,
1991.

The court granted plaintiff's notion for provisional certification of a
settlement class pursuant to Fed. R Cv. P. 23(a) & 23(b)(3) and for prelimnary
approval of the settlenent agreenent executed by the parties. Presently before the
court are plaintiff's Mtion for Final Approval of Settlenent [*4] and
Certification of Settlement Class and plaintiff's Mtion for Attorney Fees and
Costs which includes a request for an incentive award to the representative
plaintiff.

The court held a hearing on final certification and approval, and has
consi dered the vol unm nous subm ssions of the parties presented in connection wth
that hearing. The court has also considered the seven objections, four of which
were presented or solicited by counsel for plaintiffs in an overlapping class
action filed in the Southern District of GCeorgia captioned Kirkland v. Mdland
Mort gage Conpany. All parties who appeared were afforded an opportunity to nake a
full presentation.

The objections were directed at the adequacy of notice, the adequacy of the
relief and the adequacy of representation. In a nmanner remniniscent of a political
canpai gn, the Kirkland objectors have questioned the professional and personal
integrity of class counsel in Hall. The court will address the various objections
in connection with its discussion of the pertinent factors to which they rel ate.

Adequacy of Notice
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Notice was provided by mail to all class nenbers who could be located from
records available [*5] to Mdland and the issuing insurer as well as databases
utilized by a national direct mail firm engaged by Mdland, and by publication in
USA Today plus seven netropolitan newspapers in various regions and Mdland' s
principal markets. The record shows that ultimately 37,557 of 43,211 cl ass nenbers
were reached by nmail.

The notice contained the pertinent details about the action necessary to all ow
class menbers to nmake an infornmed decision, including the information contenpl ated
by Fed. R Civ. P. 23(c)(2). The notice did not, as the Kirkland objectors stress,
di scuss the pendency of the Kirkland case. Indeed, they contend that counsel in
Hal | breached a "duty of candor" in failing to advise the court prior to approval
of notice about the Kirkland case and that a class had been certified therein.

Counsel did in fact advise the court about the pendency of Kirkland as
reflected in the court's nenorandum order addressing the notion for prelimnary
approval . Counsel did not advise the court that a notion for class certification
had been granted in that case and it is not altogether clear that it had been

It appears that the Court in Georgia did hold a hearing on [*6] a notion for
class certification in Kirkland and seened to conclude that certification would be
appropriate at least on a single claim of breach of fiduciary duty under Gkl ahoma
law, the state of Mdland' s incorporation and principal place of business. The
Court in Kirkland stated that "I intend to certify," that a class "will be
certified" and that "I expect" to certify a class after review ng proposed orders
to be subnitted by the parties.

The Court, however, did not enter an order detailing its Rule 23 findings and
certifying the Kirkland class for another fifteen months, by which time the Hall
settlement had received prelininary approval. It appears that in the interim the
Kirkl and case had been placed in suspense while the parties engaged in settlenent
negoti ati ons.

In any event, the pendency of a parallel or overlapping class action does not
preclude certification and adjudication of a subsequent class action. See Blair v.
Equi fax Check Services, Inc., 181 F.3d 832, 838 (7th Cr. 1999). nl Cass notice
of a proposed settlement need not describe parallel actions. See Bell Atlantic
Corp. v. Bolger, 2 F.3d 1304, 1317-18 (3d Cir. 1993). [*7] n2

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

nl Kirkland counsel suggests that litigation of the instant case nmay be
precluded by the first-filed rule. Hall and Kirkland are not co-extensive. They do
not involve the same parties and sane issues. M. Hall is not a nenber of the

Kirkland class. The claims in Hall are broader and the class nore inclusive than
in Kirkland. Cass counsel in Kirkland sought an order from the Court in Georgia
enjoining Mdland from settling the Hall action which that Court declined to
i ssue.

n2 Kirkland counsel has suggested that because settlenent of Hall would
effectively resolve clains of Kirkland class menbers, such a settlement nust be
approved by the Court in Georgia to conmport with Rule 23(e). Under this reasoning,
none of scores of overlapping class actions often spawned by allegedly defective
products or w despread fraudul ent practices could be settled wi thout the approval
of the presiding judge in each. In short, Rule 23(c) requires only that any
settlement of the Hall action be approved by the court in Hall

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*8]
Kirkland counsel also objected to the fact that the final postmark date for

respondents was a Sunday, a day on which he suggests a letter cannot be
postmarked. In fact, letters are postnarked on Sundays at mamin post offices in
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Phi | adel phia and other large cities. In any event, it is uncontroverted that any
| etter postmarked on the followi ng day was accepted by counsel. n3

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - & & - - - -

n3 Kirkland counsel also questioned the use of claim fornms and the provision
for reversion of unclainmed funds which creates a potential counter-incentive to
distribution. In a class of this size, the use of such fornms is not unusual or
i nappropriate. See Manual for Conplex Litigation, Third &8 30.47. The reversionary
provi sion has been elimnated by stipulation of the parties.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

The court concludes that class nenbers were provided with the best notice
practicable under the circunstances and the notice provided, as to npbde and
content, satisfied Rule 23(c)(2) and the requirenents of due process. See, e.g.
Lake v. First Nationw de Bank, 156 F.R D. 615, 628 (E.D. Pa. 1994); [*9] Carlough
v. Anthem Prod., 158 F.R D. 314, 325 (E.D. Pa. 1993); Sanders v. Robinson
Hurmphr e/ Aneri can Express, Inc., 1990 W. 105894, *3 (N.D. Ga. May 23, 1990).

Class Certification

Rule 23(a) requires that a <class satisfy the «criteria of nunerosity,
commonal ity, typicality and adequacy of representation

Nurmerosity is satisfied when the class is so nunerous that joinder of all class
menbers is inpracticable. See In re Prudential Ins Co. of America Sales Lit., 148
F.3d 283, 309 (3d Cir. 1998). Joinder of each of the tens of thousands of class
menbers would be inpracticable. See Wiss v. York Hosp., 745 F.2d 786, 809 n.35
(3d Cir. 1984) (numbers exceeding one hundred will generally sustain nunerosity
requirenent), cert. denied, 470 U S. 1060, 84 L. Ed. 2d 836, 105 S. . 1777
(1985).

Commonal ity is satisfied when there are questions of law or fact comon to the
class but does not require an identity of clains or a lack of "factual differences
anong the clains of the putative class nenbers.” In re Prudential, 148 F.3d at
310. The alleged existence of a comon unlawful practice [*10] general |l y
satisfies the commpnality requirement. See Anderson v. Dep't. of Public Wlfare, 1
F. Supp. 2d 456, 461 (E.D. Pa. 1998). There are commpn questions of fact and |aw
as the suit challenges a conmon practice and the sane | egal standards govern each
cl ass nenmber's cl ai ns.

Typicality requires that "the clains or defenses of the representative parties
are typical of the clains or defenses of the class." See Georgine v. Anthem
Products, Inc., 83 F.3d 610, 631 (3d Cir. 1996). The clainms of the representative
plaintiff are typical as they and the clainms of each class nmenber are advanced
under the same legal theories and arise from the sane practice or course of
conduct. See Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 923 (3d Cir.
1992).

Adequacy of representation requires that the interests of the naned plaintiffs
are aligned with those of the absentees and that the class counsel is qualified
and generally able to conduct the litigation in the interest of the class. See
CGeorgine, 83 F.3d at 630. There is no apparent conflict of interests between the
representative plaintiff and other class menbers. n4 Cass [*11] counsel appear
to have the experience and skill ably to represent the proposed cl ass.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - & & - - - -

nd Kirkland counsel has suggested that separate representation may be
appropriate for subclass 11, those who were flat-cancelled and whose danmages
consist of loss of the use of funds. Interestingly, no suggestion of a need for
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separate representation for Kirkland class nembers who were flat-cancelled was
made by counsel in Kirkland. In any event, the interests of all class nenbers
appear to be harnobnious. It is entirely reasonable that those who | ost nore nobney
may receive nore under the settlenent fornula.

- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

M. Eisenberg has been counsel in ten class actions involving the nortgage or
banking industry, five of which involved force placed insurance. He has
consi derabl e experience representing both creditors and debtors in bankruptcy and
consuner litigation. Co-class counsel Carol MCull ough has experience representing
both creditors and debtors in litigation, and served as counsel for a large class
in a prior successful [*12] case against a substantial nortgagee involving force
pl aced i nsurance.

The character and ethics of class counsel may conceivably bear on the adequacy
of representation. See Kinsepp v. Wsleyan University, 1992 W 230136, *1-2
(S.D.N. Y. Sept. 3, 1992); Stavrides v. Mellon Nat'l. Bank & Trust Co., 60 F.R D
634, 636-37 (WD. Pa. 1973). One, however, should not lightly inmpugn the integrity
or professional ethics of another.

Ki rkl and counsel charged collusion by class counsel in this case wth defendant
M dl and. That charge was predicated on assunptions whi ch have been unsupported and
flatly contradicted by the sworn statenents of those with know edge. Kirkland
counsel also cites to the inposition on M. Eisenberg of a $ 250 sanction by a
bankruptcy court in 1989 for making an insupportable Chapter 13 filing and to a
reference by the same court in a subsequent opinion to the failure of M.
Ei senberg to nake required filings in another 1989 bankruptcy case.

Kirkl and counsel stresses that M. Eisenberg was disbarred between 1990 and
1998. That disbarnment was upon consent and was occasioned by an inpairnment which
admttedly affected his ability [*13] to function as an attorney. That i npairnment
contributed to the noted failures in 1989. M. Ei senberg overcane his inpairnent
and was reinstated to practice after an investigation by state bar authorities and
upon a finding of fitness. He was not found fit to represent only certain clients
in particular kinds of cases. He was found fit to practice. To accept that the
disbarment is disqualifying is to give at npbst linmted recognition to the
reinstatement. There has been no showing of any conduct by M. Eisenberg in the
two and a half years he has been reinstated to suggest he is not fit to conduct
this litigation.

Ki rkl and counsel has al so questioned M. Eisenberg' s adequacy because of "suits
against fornmer clients and business associates" and a prior personal bankruptcy.
The referenced suit against a forner client was one for paynent for services
rendered in which the Court held that M. Eisenberg had presented a viable claim
In the suit against his former partners, M. Eisenberg alleged that noney to which
he was entitled had been converted or nisappropriated. The Court in that case
di smissed his RICO claimafter finding the two predicate acts did not constitute a
"pattern" of [*14] racketeering and otherwise sinply declined to exercise
suppl emental jurisdiction over the related state law clainms. The suits suggest
not hi ng disqualifying about M. Eisenberg's character. Neither does the fact he
found himself in a position alnmpst ten years ago that resulted in personal
bankr upt cy.

Rule 23(b)(3) sets forth the additional requirenents of predoni nance and
superiority. Predom nance "tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation.” Anchem Products, Inc. v.
W ndsor, 521 U S. 591, 623, 138 L. Ed. 2d 689, 117 S. C. 2231 (1997). The
predoni nance requirenent is generally satisfied in cases alleging a pattern of
consunmer fraud. Id. at 625. This suit which challenges the use of virtually
identical nethods enployed with regard to each class nenber falls into such a
category. Conmmon questions of law and fact predoninate because the pertinent
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factual and Ilegal predicates of each class nmenber's <clainms are virtually
i denti cal .

"The superiority requirenent asks the court to balance, in terns of fairness
and efficiency, the nerits of a class action against those of alternative
avai | abl e nethods [*15] of adjudication.” In re Prudential Ins., 143 F.3d 16 316
(quotations omtted). Any interest of nmenbers of the class in individually
controlling the prosecution of separate actions, see Rule 23(b)(3)(A), is
significantly outweighed by the efficiency of the class nechanism given the size
of the class and the relatively nodest size of each individual danmage claim See
id. (npbdest size of individual clainms suggests class procedure is superior).

This district appears to be as appropriate a forum as any in which to
concentrate the clains presented in this case. See Rule 23(b)(3)(C. Potential
managenent problens at trial need not be considered because this is a settlenment
class. See Anthem Products, 521 U S. at 260. Mreover, no such problens are
apparent .

The court concludes that the requested class certification is appropriate.
Settl ement Approval

The touchstone for approval of a class action settlenment is whether it is fair,
adequate and reasonable under the circunstances. Eichenholtz v. Brennan, 52 F.3d
478, 482 (3d Cir. 1995). This determination is guided by several pertinent
considerations -- the so-called [*16] Grsh factors. See Grsh v. Jepson, 521
F.2d 153, 156 (3d CGr. 1975).

The <court first considers the conplexity, expense and duration of any
l[itigation. The litigation of this action to conclusion would entail substantial
time, effort and expense including the presentation of notions involving novel and
conpl ex issues, enornous preparation and utilization of various expert witnesses.

The court next considers the reaction of the class. O tens of thousands of
class nenbers, twenty-one have opted out and six have objected. Nancy Cronin
stated she does not believe the ampunt of the settlement is sufficient to
conpensate for the effort and frustration of having to deal wth Mdland
personnel. Ricky Brown also expressed frustration in dealing with Mdland and
bel i eves the settlement is deficient because it does not require Mdland to effect
internal adm nistrative and procedural changes to inprove its performance. Dennis
and Dol ores Sabree jointly filed an objection relating to matters not enconpassed
by the lawsuit. They contend that Mdland unfairly reported them as delinquent and
began forecl osure proceedings for failure to nake installnment nortgage paynents,
and then [*17] failed to cooperate with HUD in an inquiry triggered by the
nortgagors' call to a HUD hotline. As noted, counsel for the Kirkland class filed
obj ections on behalf of Eliza Kirkland and anot her class nenber Shakira Lermon. n5

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - & & - - - -

n5 Objections were also filed by the Attorneys General of Georgia and
M ssissippi, the latter consisting of a single sentence joining in the objections
of the Georgia Attorney Ceneral. It was acknow edged at the hearing that those
objections were solicited by Kirkland counsel. Odinarily, only parties to a
proposed settlement have standing to object. See Gould v. Alleco, Inc., 883 F.2d
281, 284 (4th Cr. 1989), cert. denied, 493 U S 1058, 107 L. Ed. 2d 953, 110 S.
. 870 (1990); In re Sunrise Sec. Lit., 131 F.R D. 450, 459 (E.D. Pa. 1990); 2
Newberg on Cass Actions, § 11.55. See also In re Real Estate Title and
Settlement Antitrust Lit., 1986 W 6531, *6 n.5 (E.D. Pa. June 10, 1986) ("it is
not at all clear that [state attorneys general] have standing to object on behalf
of their residents as parens patriae"). The court has neverthel ess considered the
objections which, in any event, largely track those of WM. Kirkland. The
objections are that the settlement does not prohibit Mdland from continuing to
force place insurance through affiliates, the release is unduly broad because it
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enconpasses future violations, the settlement may hanper the investigation of
M dland's escrow practices by the CGeorgia Ofice of Consumer Affairs and the
timng of the settlement during the pendency of the GCeorgia class action is
suspect. In fact, the settlement proposed by class counsel in Kirkland did not
prohibit Mdland from continuing to force place insurance through affiliates, the
rel ease addresses future clains and not future violations, there has been no
denonstration that the settlenent would thwart any effort by Georgia to enforce
its consuner protection |laws, there has been absolutely no showi ng of collusion
and the parties note with sone force that if anything is suspect, it may be the
initiation of the referenced investigation one day before the filing of these
obj ecti ons.

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*18]

The court next considers the extent of discovery and the stage of the
proceedi ngs. Kirkland counsel contends that the settlenent agreenent was not the
product of sufficient |egal research and factual investigation. Hall class counse
expended 4.2 hours on pre-litigation legal research. Wile this is not an
i nsignificant amount of time for a proficient |awer, one would expect nore of an
attorney starting from scratch. Cass counsel, however, had recent experience wth
force placed insurance litigation and need not replicate their work in each case.

VWhile formal discovery in Hall was linmted, counsel had access to considerable
material before effecting the settlenent agreenent. Counsel spent 36 hours
reviewing all discovery provided in Kirkland, as well as additional docunents

vol untarily produced by Mdland. Hall class counsel conducted two key depositions,
no less than those conducted by Kirkland counsel before undertaking settlenment
negoti ati ons. The court is satisfied that the settlenent agreement was infornmed by
adequate | egal and factual know edge.

The court next considers the risk of establishing liability. The court will not
set forth in detail its [*19] assessnent of each of the many interrelated and
overlapping clainms. The <court does note its <conclusion that the risk of
establishing liability is substantial. As to the RICO claim for instance, there
is no allegation of investnent injury, no allegation of an enterprise distinct
from defendants and no showing of ganbling or wusurious |loans to support the
all eged predicate act of wunlawful debt collection. It is far from clear that
defendants qualify as debt collectors under the FDCPA or that they engaged in
conduct creating a likelihood of confusion. Mdland had a contractual right to
ensure that nortgaged properties were insured and before a policy was force
pl aced, the nortgagor received three warning letters. The relationship of
nort gagor and nortgagee, including one who escrows suns to ensure satisfaction of
tax and insurance obligations, is not per se a fiduciary one. Any comissions
earned by the affiliates were paid by the insurer and not from escrow accounts.
Perhaps nost significant, others have asserted simlar clains predicated on
virtually identical theories w thout success. n6

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - & & - - - -

n6é The Court in Kirkland notably certified for interlocutory appeal its denial
of the motion for sunmary judgnment of the defendant in that case. |In another case
fromthe sane district raising sinmlar issues regarding force placenment of hazard
i nsurance by a nortgagee, the Court granted the defendant's notion for sumary
judgrment. That decision was recently affirmed by the Eleventh Circuit. See Telfair
v. First Union Mdrtgage Corp., 216 F.3d 1333, 1340-42 (11th Cir. 2000).

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
[*20]
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The court also considers the risk of establishing damages. Those whose poli cies
were flat-cancelled sustained only a relatively brief loss of the use of funds.
Damages might be calculable by nultiplying the nunber of days applicable to each
sub-class nenmber by the rate of return at the pertinent time on a conservative
short-term deposit or investrment. To establish damages for others, one would have
to produce evidence of market rates and available alternatives in the pertinent
regions at the pertinent tines. This would likely involve a battle of experts and
consi derabl e documentation. It also appears that sone class nenbers nmmy have
received a net benefit fromthe force placenent of insurance as they successfully
made clainms to the insurer for |osses which would otherwi se have been uncovered
The court believes that sonme damages could likely be established but the process
could be quite cunbersone.

There are far nore simlarities than differences anong the various state
consuner protection and unfair trade practices laws, and the sane is true of the
law regarding fiduciary relationships. The court believes that the risk of
mai ntaining a class action through trial is mnimal. Mdland [*21] is clearly
financially able to withstand a | arger judgnent.

The court finally considers the reasonabl eness of the settlement in view of the
best recovery and in view of the attendant risks. The settlenent fund is $ 1.75

mllion including costs and attorney fees, contenplated at twenty per cent. n7 The
settlement figure is conparable to those in sinmilar suits. n8 It results in a fund
equivalent to 16.3% of the commissions realized. It would likely result in a

recovery of at least ten per cent of the average force placed insurance premn um
charged and half that anount for clainmants who were flat-cancelled. n9 Should al
pertinent |egal and factual issues be resolved in favor of plaintiffs, the tota
recovery could certainly be nore substantial. As noted, however, such a resolution
is far from assured. Kirkland is the only force placed insurance case certified
other than for settlement purposes to survive sunmary judgment. nl0 Gven the
arduousness and expense of full litigation, the obstacles to any recovery and the
val ue of obtaining the benefit of any recovery now rather than years from now, the
settlenment anpbunt is well within the range of reasonabl eness.

- - - - - - - - - - - - - - - - - -FoOtnotes- - - - - - - - - - - - - - - - - -

n7 The settlenment also provides some neaningful equitable relief including
di sclosures by Mdland to borrowers of information about the nature, cost and
scope of force placed coverage which would, inter alia, underscore the advantage
to borrowers of maintaining their own insurance. [*22]

n8 Kirkland counsel notes that the settlenent figure is less than a third of
that demanded by them The reasonabl eness of a settlenent, however, will rarely be
di scernible froma demand which was rejected. Kirkland counsel also suggested that
they refused an offer of a |larger anpunt, however, this has not been denobnstrated.
It is unclear whether an offer of $ 1.6 nmillion was inclusive or exclusive of fees
and costs, a subject which was apparently not discussed. The court is convinced
that the offer contenplated not nerely a fund for the approxi mate 10,000 persons
in the initial Kirkland group but a global settlement for a redefined class,
enconpassing at least those in Hall subclasses | and 11. The subsequent
delineation of subclass Ill was in reaction to a lone district court opinion
suggesting that the limtations period for a claim predicated on a nortgage is
twenty years. In their presentation, even the Kirkland objectors acknow edged this
is likely a "phantont subcl ass.

n9 Wth a claim rate approximating that in another recent force placed
i nsurance class action initiated in this district (Robinson v. Countryw de Hone
Loans Inc.), the figure would approximate fifty per cent of the average prem um
charged. Also, the funds available for distribution to claimants will be further
i ncreased by seven per cent with the court's resolution of the request for fees.
[*23]
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n10 Should the Eleventh Circuit rule adversely to plaintiffs on the pending
appeal in Kirkland, of course, any value of the Hall case would plunmet.

- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

The court concludes that the settlenent is fair, adequate and reasonabl e under
all of the circunstances. It will be approved

Fees and Costs

The costs claimed are $ 18,348.30. An attorney who has created a comon fund
for the benefit of a class is entitled to recover reasonable litigation costs from
the fund. See Lachance v. Harrington, 965 F. Supp. 630, 651 (E.D. Pa. 1997). The
costs have been docunented, appear reasonable and have not been challenged by
anyone.

It is typical and appropriate in common fund cases to award percentage fees,
cross-checked against the |odestar nmethod. See In re Prudential Ins. Co. of
America Sales Practice Lit., 148 F.3d 283, 333 (3d Cir. 1998); Lachance, 965 F.2d
at 647. The requested fee of $ 350,000 represents twenty per cent of the
settlenent fund. Gven the result in view of the |egal obstacles, the efficiency
of the recovery, the experience [*24] of class counsel, the quality of opposing
counsel and percentage fees typically awarded in other class actions, the fee
request is reasonable. See In re Pacific Enterprises Sec. Lit., 47 F.3d 373, 379
(9th Cir. 1995) (benchmark in common fund cases is twenty-five per cent adjustable
upward or downward dependi ng upon circunstances); In re SnmithKline Beckman Corp
Sec. Lit., 751 F. Supp. 525, 533 (E.D. Pa. 1990) (noting fee awards have generally
ranged fromnineteen to forty-five per cent of settlenment fund).

Class counsel have calculated the lodestar at $ 173,453.75. This includes $
12,772.50 for some initial bankruptcy related work perfornmed for M. Hall which
was tangential to the class action. The docunented hours otherw se expended and
the corresponding rates nornmally charged appear reasonable. This results in a
| odestar figure of $ 160, 681. 25.

The lodestar would thus be subject to a nultiplier of 2.19 to reach the
percentage ampunt requested. Such a nultiplier is not beyond the range typical in
conparable class actions. See In re Prudential, 148 F.3d at 341.

Neverthel ess, the court concludes that because of a particular circunstance,
[ *25] the requested fee should be reduced. It appears that Hall counsel could
have settled at one point for $ 1.5 nillion exclusive of fees and costs. A fee
award of $ 350,000 would result in $ 1.4 nmllion for distribution. The court
received no satisfactory explanation for this anomaly in response to its query at
the hearing. In this circunstance, the fund for claimnts should be enhanced by
the $ 100,000 differential and the anpunt for fees correspondingly reduced.

The court wll approve the recovery of $ 18,348.30 in costs and an award of
attorney fees to class counsel of $ 250,000. nll

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - & - - - - -

nll This will result in a fee of just under fourteen and a half percent of the
fund and a nultiplier of just under 1.6.

- - - - - - - - - - - - - - - - -BEnd Footnotes- - - - - - - - - - - - - - - - -

Wth their request, class counsel also seek permission to distribute a $ 2,000

incentive award to M. Hall. M. Hall served as class representative and actively
assisted counsel to the benefit of the class. In such circunstances, an incentive
award is appropriate and the ampunt requested is reasonable. See [*26] In re

SmithKline, 751 F. Supp. at 535.

) LEXISNEXIS 2P LEXIS'NEXIS 9 LEXIS-NEXIS



Concl usi on

Consistent with the foregoing, plaintiff's Mtion for Final Approval of
Settlement and Certification of Settlenment Class will be granted. Plaintiff's
Motion for Attorney Fees and Costs will be granted in that fees of $ 250,000,
costs of $ 18,348.30 and a $ 2,000 incentive paynment will be awarded.

Appropriate orders will be entered.
ORDER and JUDGVENT

AND NOW 17th this day of Novenber, 2000, upon consideration of plaintiff's
Motion for Final Approval of Settlenent and Certification of Settlenent Cass, and
after a hearing thereon and review of all submissions by the various interested
parties, consistent with the findings set forth in the acconpanyi ng menorandum |IT
I S HEREBY ORDERED that the Mtion is GRANTED and accordingly a class is certified
consi sting of:

all persons with residential nortgage |oans secured in whole or in part by real
property located in the United States which were serviced or subserviced by
Def endant at any tinme between June 17, 1979 and Septenber 30, 1999 who had Lender
Pl aced Insurance obtained in connection with such a residential nortgage |oan at
[*27] any tine or times during the aforementioned period and conprised of the
foll owi ng three subcl asses:

"Subclass |" which consists of C ass Menbers for whom Lender Placed |nsurance was
obt ai ned between February 1, 1991 and Septenber 30, 1999 who, as of Septenber 30,
1999, had a Net Lender Placed Prenm um Assessment in excess of $ 0.00;

"Subclass II" which consists of Cass Menbers for whom Lender Pl aced |nsurance
was obtai ned between February 1, 1991 and Septenber 30, 1999 whose Lender Pl aced
I nsurance was Flat Canceled and who, as of Septenber 30, 1999, had a Net Lender
Pl aced Prem um Assessnent of $ 0.00; and,

"Subclass 11" which consists of Cl ass Mnbers for whom Lender Placed |nsurance
was obt ai ned between June 17, 1979 and January 31, 1991.

IT IS FURTHER ORDERED that the parties' settlenent is finally approved and
accordi ngly:

the clains of all nembers of the Cass (except those who tinely excluded
thensel ves from the Cass pursuant to Fed. R Cv. P. 23 and Paragraph 4 of the
Prelimnary Approval Order) are DI SM SSED with prejudice and w thout costs except
as provided in the Settlenent Agreenent;

as of the effective date, each nmenber of the Cass [*28] (except those who
timely and properly excluded thenselves fromthe C ass pursuant to Fed. R Civ. P.
23 and Paragraph 4 of the Prelimnary Approval Oder) forever rel eases, discharges
and is enjoined fromsuing: (i) Defendants, (ii) the entities for which Defendants
service, serviced, or subserviced nortgage loans ("entities") (for the period
during which Defendants service, serviced or subserviced the nortgage | oans);
(iii) each officer, director, principal, agent, attorney, enployer, enployee,
di vision, owner, or partner of Defendants or such entities (for any period during
whi ch Defendants serviced or subserviced the nortgage |loans), (iv) any Affiliate;
and, (v) any successor (with respect to the period for which Defendants did the
servicing or subservicing), predecessor acquired by Defendants, per sonal
representative, estate, heir, beneficiary, adnministrator or executor of any of the
entities and persons described in (i), (ii), (iii) or (iv) above, on any and all
past and present released clains of the Cass, clains, actions, causes of action,
rights or liabilities based on, arising out of or in any way relating or
pertaining to: (a) Defendants' Lender Placed Insurance Program [*29] (b)
Def endants' collection, accunulation, handling, custody, control, or use of the
prem uns, rebates, conmissions, fees, expenses or revenues of the Lender Placed
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I nsurance Program (c) the receipt of conm ssions, premumsplits or rebates, risk
sharing participations or any other consideration by Defendants or by any
Affiliate of Defendants; (d) disclosures which were or should have been nmade by
Def endants in connection with the Lender Placed |nsurance Program and, (e) any of
the events, statenments or allegations contained in Plaintiff's conpl aint;

the released clains of the Cass include all clainms or causes of action arising
fromthe facts and circunstances alleged in the conplaint or which could have been
brought in this litigation, and class nmenbers waive all rights they have or in the
future may have by virtue of Section 1542 of the California Cvil Code and any
other simlar |law or provision with respect to such clai ns;

for purposes of this Oder, "Affiliate" neans: (i) Mdland Financial Co.,
M dFirst Bank, Mdland Mortgage Co., Firstlnsure, Inc., Mdfirst |Insurance Agency,
Inc., Honeshield Capital Co., Honmeshield Insurance Co., Honeshield Fire and
Casualty Insurance Co. [*30] (collectively the "Conpanies"), (ii) any enployee
agent, officer, or director of the Conpanies (collectively referred to as
"Affiliated Individuals"); (iii) any trust of which any such Affiliated Individual
is a grantor, trustee or beneficiary; (iv) any corporation of which any such
Affiliated Individual or entity is a shareholder or, as applicable, an enployee
officer or director; (v) any partnership or any other unincorporated form of

business, or linmted liability conpany in which any such Affiliated I|ndividual or
the Conpanies own an interest; and, (vi) all affiliated conpanies (i.e. any
corporations, business entities, partnerships or other unincorporated forns of
business, or linmted liability conpanies which are or were controlled directly or

indirectly by the Conmpanies or Affiliated Individuals, or which control or
controlled directly or indirectly the Conpanies or the Affiliated Individuals, or
which are or were directly or indirectly under common control with the Conpanies
or the Affiliated Individuals); and,

this civil action is cl osed.

BY THE COURT:
JAY C. WALDMAN, J.
ORDER

AND NOW this 17th day of Novenber, 2000, upon consideration of plaintiff's
[ *31] Motion for Attorney Fees and Rei nbursenment of Costs, consistent with the
court's menorandum herein of this date, |IT IS HEREBY ORDERED that said Mdtion is
GRANTED in that MCullough & Eisenberg, P.C. is awarded attorney fees of $ 250,000
and litigation costs of $ 18,348.30, and is authorized to distribute to the class
representative, Gary B. Hall, an incentive award of $ 2,000.

BY THE COURT:
JAY C. WALDMAN, J.
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